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Dear Delegates,

I am Yun-Da Tsai, and I have the distinct privilege and pleasure of welcoming you to the International 
Court of Justice (ICJ) for EmpireMUNC V as your President of the Court! In my second year as ICJ 
President, I am greatly assisted by my colleagues Eric Overgaard, in the role of Vice-President of the 
Court, and Joanne Lee, in the role of Senior Judge of the Court. Together, we all look forward to lively 
and thoughtful debate over the two cases in the docket for the ICJ.

I currently am a senior in the College of Arts and Science pursuing an International Relations honors 
major, specializing in East Asia, alongside minors in Chemistry and Japanese. I’ve done Model UN 
competitively in high school and served on committee staffs in a myriad of positions at both of NYU’s 
conferences (EmpireMUNC and NYUMUNC) since my freshman year. Eric is a junior who is 
majoring in Global Liberal Studies with a concentration in Politics, Rights, and Development — along 
with a triple minor in Computer Science, Business Studies, and French — and presently serving as 
Director of Training Resources for the NYUMUN Travel Team. Joanne, who will be getting her 
first-ever MUN experience via this conference, is a freshman also hailing from the College of Arts and 
Science and planning to double major in Journalism and Politics.

The cases in the docket this year concern the legal grey areas of state responsibilities with regards to 
serious international situations, whether they be executing warrants issued by the International 
Criminal Court or observing fundamental principles vis a vis sovereignty of states in an 
internationalized civil war. Delegates will be tasked with becoming familiar with existing legal regimes 
and exploring the realm of possibilities for resolving the disputes before this Court in accordance with 
international law. The goal is for delegates, in their various roles, to produce a well-reasoned judgment 
on the various legal questions that arise in these cases through ample debate, passionate advocacy, and 
genuine consensus.

This committee requires delegates to submit a position paper in order to participate fully in proceedings 
and be eligible for awards. Position paper submissions are to be structured in the format specified in the 
background guide; the content depends on the assigned roles for your country in each case. There will 
be an award for best position paper as well. Papers are due by 11:59 PM on November 13th, 2018. 
Please submit all position papers to the email below.

Best of luck on your research! If you have any questions, do not hesitate to reach out to me, Eric, or 
Joanne. We all look forward to seeing this Court, over the span of a weekend, tackle the impressive 
task of drafting opinions to resolve these pressing and contentious legal issues facing the international 
community today. May the deliberations be engaging and fruitful!

Regards,

Yun-Da Tsai
President, International Court of Justice
EmpireMUNC V
president.icj.empiremuncv@gmail.com 

Welcome Letter
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Overview of the Court 

 

The International Court of Justice, as laid down in Chapter XIV of the Charter of the                
United Nations, is the primary judicial organ of the United Nations, charged with adjudicating              
disputes brought before it in accordance with international law. The Court, per Article 38 of its                
Statute, recognizes four principal sources of international law to be applied in cases:             
international conventions and treaties; international customs and general practice; general          
principles of law; and the teachings and judicial decisions of the most highly qualified experts of                
the world as subsidiary sources of law. The Court began its work in 1946 as the successor of the                   
Permanent Court of International Justice and has become a highly respected and influential             
authority on international law, issuing over 160 judgments and opinions on a diverse array of               
cases since its first sitting in the Peace Palace, The Hague, in the wake of the Second World War.                   
While member-states of the United Nations propose judge candidates to fill the bench of the               
Court, once elected as Members of the Court, judges are not delegates of any government or                
state and are sworn to carry out their duties impartially and conscientiously. 

The International Court of Justice at EmpireMUNC V will be observing a specific             
structure of debate and a modified rules of procedure to better simulate a courtroom setting and                
allow for delegates to reach consensus and draft conclusive verdicts on cases before the Court.  

A. Structure of Committee 
The Court is comprised of its Presidency (President, Vice-President, Senior Judge); Judges; and             
Agents. For EmpireMUNC V the Dais will preside over the Court as the Court’s Presidency               
while delegates will fulfill the roles of Judges and Agents. There will be up to 25 delegates in the                   
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room; for each case, up to 21 delegates will be Judges and 4 delegates will be Agents paired up                   
in teams of 2 delegates each to argue the two sides of the case. Judges will be seated in order of                     
seniority of their real-world counterparts on the ICJ. 

President of the Court  
(Chair) 

Yun-Da Tsai 
<president.icj.empiremuncv@gmail.com >  

Vice-President of the Court  
(Co-chair) 

Eric Overgaard 
<vicepresident.icj.empiremuncv@gmail.com >  

Senior Judge of the Court 
(Moderator) 

Joanne Lee 
<joanne.icj.empiremuncv@gmail.com >  

Each case has distinct Applicant and Respondent teams. Applicants are countries filing            
suit in the Court against Respondents , and collectively, Agent being the formal title for all               
delegates arguing cases before the Court. While only one country per side is listed in the case                 
title (as the Principal Applicant or Principal Respondent), cases will be argued jointly by the two                
countries assigned to a team. This is to simulate the real world cases of third-party countries                
intervening in the Court’s proceedings to assist one side or another. 

Each country will write a two-part position paper (one for each case) with the content               
dependent on the role the country is assigned for each case. The assignment of country roles is                 
listed in this spreadsheet. For one case, Judges will submit Preliminary Opinions and Agents              1

will submit Memorials, and likewise for the next case. Please note that countries can be an                
Agent in one case and a Judge in another. Delegates will submit their two papers as one single                  
electronic document to < president.icj.empiremuncv@gmail.com> by the deadline specified in         
the Welcome Letter. Guidance on position papers is found at this link . Do not hesitate to                2

reach out to members of the Dais with questions at the emails listed above. The URLs for the                  
spreadsheet and the guide on position papers are also listed in the footnotes below. 

B. Rules of Procedure 
Unlike most Model UN bodies, which recognize three levels of debate (formal debate,             
moderated caucus, and unmoderated caucus), the Court recognizes only two levels of debate:             
formal session, and informal session  (suspension of the sitting; “not in formal session”). 

● When the Court is in informal session, standard parliamentary motions and points are             
entertained, including entering into caucuses, taking recesses, or adjourning. 

○ The Court will start out in informal session to allow for committee introductions             
and brief debate over the order of the Court’s business. 

1 The URL for the country role assignment spreadsheet is <https://tinyurl.com/ycrzpxqv>.  
2 The URL for guidance on position paper submissions is <https://tinyurl.com/ycpk7xjo>.  
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○ Once the order has been decided on, the Court can proceed to formal session with               
a simple “motion to enter formal session.” 

● When the Court is in formal session, only motions pertaining to case proceedings and              
official court business are valid. The Dais will notify delegates in introductory remarks as              
to which specific motions are valid in formal session. 

○ Given the courtroom style of this committee, points (e.g. inquiry, personal           
privilege, etc.) will be entertained on a case-by-case basis. 

○ The Court does not keep a master speakers’ list during formal session and instead              
follows the prescribed order of proceedings to the completion of a case. 

○ Proceedings will move at the pace set by the full Court. 
○ Swearing of oaths, opening and closing statements, case presentation, questioning          

of agents, judge deliberations, voting on final opinions, and opinion reading will            
all be done in formal session. 

● The Court may and will, during case deliberations and judge deliberations, suspend the             
sitting of the Court to enter informal session and take up caucuses to clarify statements               
and points made by parties. 

○ A simple “motion to suspend the sitting of the Court” or “motion to enter informal               
session ,” given enough votes, is sufficient to exit formal session. 

○ Drafting of opinions will be done during a suspension of the sitting of the Court. 
○ Preliminary debates on finalizing points of law to address may also be done             

during a suspension of the sitting of the Court. 
 
The Dais would also like to remind delegates to use formal and professional language in               
proceedings, including in addressing fellow delegates in their capacity as Agents and Judges.             
Formal speeches by Agents should be addressed to the President of the Court. Judges are to be                 
referred to as “Judge” or collectively “Members of the Court” while Agents are to be referred to                 
as “Agent,” “Counsel,” “Applicants,” “Respondents,” “Parties,” or their country name.  

C. Structure of Debate 
Over the course of the conference, the Court will observe the following general timeline and               
structure. The Court will convene and select the case before diving into consideration of relevant               
evidence submitted to the Court. After, the Court will address which questions of law demand               
the Court’s attention before moving on to deliberating on answers and solutions to the questions.               
Finally, the Court will produce a final judgment expressing the decision and will of the Court. 

Convening the Court 
1. Introduction: The Dais will briefly review the format and expectations of the Court and              

briefly present each topic for the Court to consider. 

5 
to Table of Contents 



 
 

2. Topic selection: The committee will select the topic to address first by vote, upon which               
the Court will enter formal session to officially set the docket of the Court. Please note                
that due to time limitations whichever case gets selected first is most likely the only case                
to get considered by the Court for this conference. 

3. Oaths: The Dais will swear each Judge and Agent in by prescribed oath, where each               
delegate solemnly affirms to carry out their duties faithfully and honorably. Once sworn             
in, the Court will move to open deliberations on the chosen case and suspend for a brief                 
recess to allow for Agents to coordinate with each other and prepare speeches and work. 

Case Deliberations 
Debate in this portion of the Court’s activities will be focused on the evidence presented to                
Judges for consideration by Agents and the Dais. Judges will decide on what evidence should be                
accepted by the Court in its considerations while Agents will lobby for evidence to be excluded                
or included in order to support their arguments. 

1. Opening Statements: The Applicant Agents go first, followed by the Respondent           
Agents. Each side will receive a total of 10-15 minutes to introduce the issue, present               
their takes on points of law, and highlight evidence to support their side. It is strongly                
recommended that Agents prepare and rehearse these statements prior to the Conference. 

2. Evidence Presentation: The Dais will present all relevant evidence to the case in exhibits,              
including evidence listed in the background guide and any new evidence mentioned by             
Agents in Memorials. The Dais will also submit all relevant sources of law for Judges to                
consider along with a working paper of Preliminary List of Questions of Law for the               
Court to answer in its final judgment. 

3. Evidence Deliberation: The Court will proceed to consider the evidence presented,           
including the accuracy and admissibility of evidence before the Court and clarifying any             
unclear points. The Court will also consider the questions of law to be settled by the                
Court in final judgment. Agents are to sway Judges to their side and lobby for any                
modification to the List of Questions of Law. Judges will also begin to gauge each other’s                
opinions on the case at hand before proceeding to Judge Deliberations. 

Judge Deliberations 
During Judge Deliberations, Judges will examine the questions of law presented to them and              
formally declare their individual opinions on each question. Agents will impress upon Judges             
their desired remedies and stances on each question while Judges will begin collaborating on              
writing opinions on each question of law that can carry a majority of Judges for final judgement. 

1. First Round: Deliberations on Questions of Law : Judges will deliberate on the questions             
of law to be settled by the Court and finalize the list of questions by formally adopting a                  
List of Questions of Law.  
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2. Second Round: Round Robins: Judges will state their formal positions on each question             
of law in a Round Robin and begin forming blocs with other Judges to draft opinions and                 
legal reasoning. Multiple rounds will allow Judges to debate on potential legal remedies             
on each question of law, clearly divide the Court in terms of opinions, and reconcile               
Agents’ desires with Judges’ reasoning. Judges may then motion to amend the List of              
Questions of Law or proceed to Closing Arguments. 

3. Closing Arguments : The Respondent Agents go first, followed by the Applicant Agents.            
Each side will receive 10-15 minutes to plead their case, summarizing their arguments             
and points of contention and stating what remedies the Court should grant. The Court will               
then proceed to Opinion Deliberations. 

Opinion Deliberations 
Debate will be focused on forming working opinions that a majority of Judges agree to on each                 
question of law. Judges, with assistance from Agents, will finish drafting opinions before             
submitting all work to the Court for compilation and presentation as the final judgment of the                
Court. The Dais will remind all delegates what their respective roles and expectations are with               
regards to the content and structure of the final judgment.  

1. Consideration of Questions of Law : Judges will confirm that the adopted List of             
Questions of Law covers all relevant issues of the case. 

2. Debate on Merits: Judges will debate on the merits of the case with respect to each                
Question of Law. Judges are to consider statements made by each Agent, evidence             
presented, relevant international law, and other reasoning. As consensus is built,           
intermittent straw polling will determine whether or not a majority of the Court supports              
a particular opinion. Once a preliminary majority is formed on each Question of Law,              
Judges can begin drafting their Opinions. 

3. Final Opinion Drafting: The Court will suspend the sitting for Judges to finish drafting              
opinions that will become the final judgment of the Court on the case. A majority of the                 
Court must support an opinion and its associated legal reasoning for the judgment to be               
considered valid. Dissenting and concurring Judges will draft their written statements at            
this time as well. 

4. Adoption of Judgment : Once written and compiled, the Court will formally vote on             
adopting the Opinion. Once adopted, the Opinion becomes the Judgment of the Court.             
The Judgment will then be read by the President of the Court to all present, with                
dissenting and concurring opinions to be read by their respective Judges. The Court will              
then proceed to the next case on the docket. Please refer to this link for last year’s final                  3

judgment of the Court. 
  

3 The link URL for the Court’s final judgment last year is <https://tinyurl.com/icjfinaljudgment4>.  
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Case A: Immunities and Obligations Under Warrants 
Issued by the International Criminal Court  

(Netherlands v. Ethiopia )  4

I. Introduction 

 
Delegates convened in Rome, Italy, for the opening meeting of the United Nations Diplomatic Conference on the                 
Establishment of an International Criminal Court on 15 June 1998. Photo courtesy of UN Photo.  5

At the formation of the United Nations Organization in 1945 and the conclusion of the               
Nuremberg Trials the following year, the international community recognized certain actions and            
activities that, if committed by a state or non-state actor, would warrant the immediate attention               
and punitive action of the international community to stave off the horrors committed by man               
against fellow man as seen in the Second World War. However, the international community did               
not have a single permanent international legal entity to deal with these serious international              
crimes — namely genocide, crimes against humanity, war crimes, and crimes of aggression —              
until 2002, when the Rome Statute established the International Criminal Court (ICC) in the              
Hague, the Netherlands, as the premier international forum for prosecuting “the most serious             
crimes of concern to the international community as a whole.” Since 2016, there are 123 States                6

Parties to the Rome Statute that recognize the authority of the ICC.  7

While the ICC is normally limited in jurisdiction to crimes committed in territory of              
States Parties, Article 13 of the Rome Statute provides for ICC jurisdiction in cases referred to                
the ICC by the United Nations Security Council (UNSC) acting under Chapter VII of the Charter                

4 Please note that for the sake of convenience and clarity, the International Criminal Court will be referred to by its                     
three-letter acronym ICC while “this Court” and “Court” more generally refer to the International Court of Justice. 
5 Picture and caption drawn from http://legal.un.org/diplomaticconferences/.  
6 International Criminal Court, Rome Statute of the International Criminal Court. URL here.  
7 “The States Parties to the Rome Statute.” Assembly of State Parties, International Criminal Court. URL here. 
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of the United Nations. In 2005, the UNSC referred the situation in Darfur, Sudan, to the ICC —                  8

the first such referral in the ICC’s history — and the ensuing investigation by the ICC Prosecutor                 
has produced several cases, most notably against sitting President of Sudan Omar al-Bashir.             
Warrants were issued for several individuals, including President al-Bashir, but all suspects            
wanted by the ICC in this case have remained at large. Furthermore, while President al-Bashir               
has traveled in territory of multiple States Parties, most notably Uganda, Chad, and Jordan, the               
governments of these States Parties failed to arrest and surrender al-Bashir to the ICC. President               
al-Bashir’s travels to non-States Parties — most recently Ethiopia this past April, although he did               
visit Turkey, Egypt, Rwanda, and Saudi Arabia earlier this year — have also been unimpeded by                
the governments in question, all of which have drawn sharp rebukes from the ICC Prosecutor.  9

Sudan’s government, joined by other states, has consistently stressed the immunity of            
sitting heads of state prevents al-Bashir from being subject to an outstanding warrant. Other              
African states and the African Union (AU) have pointed to the ICC’s focus on African leaders as                 
signs of bias and politicization — additional reasons to not carry out the warrants. States Parties                10

that support the ICC’s position point to the severity of the crimes allegedly committed by               
individuals wanted under ICC warrants and the referral by the UNSC as creating an obligation               
for all states to assist the ICC with its investigation and prosecution of wanted fugitives for the                 
Darfur case. As such, the Court has been requested by the Kingdom of the Netherlands, with                
the Republic of Côte d’Ivoire assisting, to determine the immunities and obligations under             
warrants issued by the International Criminal Court and provide judgment on the scope of              
the ICC’s warrants with regards to referral of cases to the ICC by the UN Security Council. 

II. History 

In modern history, the concept of an international court or tribunal to try individuals for               
international crimes stems from the aftermath of the First World War, where the victorious              
Allied powers convened the “Commission on the Responsibility of the Authors of the War and               
on Enforcement of Penalties” during the 1919 Paris Peace Conference to identify and             
recommend individuals for prosecution for committing war crimes. The Commission, after           11

naming the governments of Germany, Austria-Hungary, Bulgaria, and Turkey as the chief            
instigators of the War, recommended that an international tribunal — composed of judges mainly              
from the victorious powers — prosecute the suspected war criminals without regard for any              
immunity customarily enjoyed by government officials and heads of state for actions committed             
during their tenure as a public official. With the United States and the Empire of Japan                12

dissenting, the Commission also made the landmark declaration that crimes against the            

8 International Criminal Court, Rome Statute of the International Criminal Court. URL here. 
9 Office of the Prosecutor, International Criminal Court. “Twenty-Seventh Report...” URL here. 
10 “International Criminal Court Prosecutor Stresses...” United Nations. URL here.  
11 Maogoto, Jackson Nyamunya. “The 1919 Paris Peace Conference…” ISBN 978-82-93081-11-1. 
12 Ibid. 
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“elementary principles of humanity,” alongside “violations of the laws or customs of war,”             
would be liable for prosecution by the proposed international tribunal. However, the            13

Commission’s recommendations were not implemented owing to German objections; thus, the           
ensuing Treaty of Versailles established the League of Nations and the Permanent Court of              
International Justice to resolve interstate disputes and adjudicate questions of international law            
without a corresponding institution to serve as a global forum for international criminal law.  14

In the wake of the destruction and atrocities of the Second World War, the Allied powers                
— under the banner of the “United Nations,” as proclaimed in 1942 — formed two ad hoc                 15

tribunals to prosecute and try individuals from the defeated Axis powers for war crimes. The               
charters of the two tribunals, one in Nuremberg and the other in Tokyo, listed three categories                16 17

of crimes liable for indictment and prosecution: (a) crimes against peace, including “waging of a               
war of aggression, or a war in violation of international treaties… or participation in a common                
plan or conspiracy” for such wars; (b) war crimes, namely “violations of the laws or customs of                 
war” and actions taken “not justified by military necessity”; and (c) crimes against humanity,              
encompassing “murder, extermination, enslavement, deportation, and other inhumane acts         
committed… before or during the war in execution of or in connection with any crime within the                 
jurisdiction” of the the two tribunals. In addition, the charters declared “leaders, organizers,             
instigators and accomplices participating” in the planning or execution of the aforementioned            
crimes as responsible for all criminal acts performed, convened committees of special            
prosecutors to investigate and present cases against defendants in the tribunal, guaranteed fair             
trials for defendants, and provided for a bench of judges chosen from the respective victorious               
powers. Ultimately, both tribunals rejected the idea that only states — not individuals — could               18

be tried and found guilty of war crimes, instead holding that individuals are liable for crimes                
committed under international law, and delivered judgments accordingly: out of the 24            
high-ranking political and military leaders of Nazi Germany indicted at Nuremberg, 12 were             
sentenced to death by hanging while another seven received prison sentences; all 25 Japanese              
defendants were convicted in Tokyo, with seven sentenced to hang, 16 sentenced to life              
imprisonment, and the remaining two sentenced to lesser prison terms. Trials for other war              19

criminals of the Second World War not tried at Nuremberg or Tokyo were also held during the                 
subsequent Allied occupations of Germany and Japan, although in the latter case most (including              
suspects) were released by 1958.  20

13 Ibid. 
14 “The Paris Peace Conference and the Treaty of Versailles.” Office of the Historian. URL here. 
15 “1942: Declaration of The United Nations.” United Nations. URL here. 
16 “Charter of the International Military Tribunal.” URL here.  
17 “International Military Tribunal for the Far East Charter (IMTFE Charter).” URL here. 
18 Both Charters. See above footnotes for citations. 
19 Penrose, Mary Margaret. “The Nürnberg and Tokyo Trials.” URL here. 
20 Ibid. Japanese Prime Minister Nobusuke Kishi, “America’s favorite war criminal” and the maternal grandfather of                
current Prime Minister Shinzo Abe, comes to mind as a notable example. 
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A photo, dated 3 May 1946, of the courtroom of the International Military Tribunal for the Far East in the former                     
Imperial Japanese Army Headquarters (Army Ministry) Building in Tokyo. Judges are on the left and defendants are                 
in the box on the far right. Photo courtesy of Virginia Libraries, Vol. 58, No. 1 (2012).  21

Developments in international criminal law since then have generally followed the           
landmark reasoning laid out in Nuremberg and Tokyo. International treaties and agreements            
related to human rights and humanitarian law adopted since 1945 have clarified or even              
expanded the definition of crimes while restating the criminal liability of individuals that commit              
grave crimes under international law. Relevant examples include the UN Charter (1945), the             
Genocide Convention (1948), the Geneva Conventions (1949), the Apartheid Convention (1973),           
and the UN Convention against Torture (1985). While the Cold War shelved any attempt for a                
permanent international criminal tribunal, by its end in the early 1990s several bloody conflicts              
in the Balkans and the African Great Lakes had brought the issue of international criminal justice                
back to the forefront of international concern. While the UN General Assembly tasked the              
International Law Commission to draft a statute for an international criminal tribunal, the UN              
Security Council constituted the International Criminal Tribunal for the former Yugoslavia in            
1993 and the International Criminal Tribunal for Rwanda in 1994 to prosecute individuals and              22 23

organizations for atrocities committed in their respective areas. A draft statute for what would              
become the International Criminal Court was presented to the UN General Assembly in late              

21 Picture and caption drawn from https://ejournals.lib.vt.edu/valib/article/view/1191/1564.  
22 Security Council resolution 827. Available from undocs.org/S/RES/827(1993).  
23 Security Council resolution 955. Available at undocs.org/S/RES/955(1994). 
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1994, upon which the General Assembly promptly convened several preparatory committees that            
led to an international conference in Rome to negotiate final provisions in 1998. The final               24

Rome Statute of the International Criminal Court was adopted at the end of five tumultuous               
weeks of negotiations between delegates from over 160 states and opened for signature and              
ratification on 17 July 1998. Four years and 66 ratifications later, the Rome Statute came into                25

effect on 1 July 2002, with the elections for the first full bench of 18 judges concluding on 7                   26

February 2003. Since then, from its seat in The Hague, the ICC has heard 26 cases and issued                  27

32 arrest warrants, with six cases going through the full judicial process to produce verdicts.               28

The number of States Parties has also nearly doubled since the entry of force of the Statute over a                   
decade and a half ago. At present, 122 UN member-states have ratified the Rome Statute — most                 
recently the Republic of El Salvador on 3 March 2016 — alongside one non-member observer               
state of the UN, the State of Palestine, which ratified the Statute on 2 January 2015.  29

 
Opening session of the trial in the case of The Prosecutor v. Jean-Pierre Bemba Gombo in Trial Chamber VII of the                     
ICC on 29 September 2015. Photo courtesy of the International Criminal Court on Flickr.  30

  

24 General Assembly resolution 49/53. Available from undocs.org/A/RES/49/53. 
25 “About.” International Criminal Court. URL here. 
26 Sadat, Leila Nadya. “The International Criminal Court Treaty Enters Into Force.” URL here. 
27 “Results of the first election of the judges of the International Criminal Court.” URL here. 
28 “About.” International Criminal Court. URL here. 
29 “The States Parties to the Rome Statute.” Assembly of State Parties, International Criminal Court. URL here. 
30 Photo and caption drawn from https://bit.ly/2ztERXP.  
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III. Current Situation / Facts of the Case 

IIIa. The Rome Statute and ICC Jurisdiction  31

As laid down by the Rome Statute, the ICC is limited in its jurisdiction to (1) specific                 
crimes committed with respect to (2) the date the Rome Statute entered into force (1 July 2002)                 
and (3) the national identity of the perpetrator and territory of crimes. Additionally, the ICC is                
distinct from the wider UN system, instead serving as an independent and permanent forum for               
dealing with international criminal law. A legal relationship regarding the specifics of            
cooperation between the ICC and the UN was formally defined by a Relationship Agreement              32

that was adopted by the UN General Assembly in 2004. A brief examination of these               33

limitations follows; all delegates are highly recommended to read the Rome Statute for             
reference, which is linked in the footnotes. 

Per Article 5 of the Rome Statute, the ICC is limited to four classes of “the most serious                  
crimes of concern” to the international community: “(a) The crime of genocide; (b) Crimes              
against humanity; (c) War crimes; [and] (d) The crime of aggression.” Articles 6 through 8               
define each of these crimes either by directly quoting (as in the case of Article 6, which defines                  
genocide by quoting Article 2 of the 1948 Genocide Convention word for word) or by referring                
to prior agreements and resolutions by name (as in the case of Article 8, which deals with war                  
crimes by referring to the 1949 Geneva Conventions; or Article 8 bis , which refers to the UN                 
General Assembly resolution 3314 (XXIX) to define aggression). Otherwise, as in the case             34

with Article 7 regarding crimes against humanity, the Rome Statute contains an extensive list of               
acts and definitions to define the crime of interest. Article 9 provides for additional “Elements of                
Crimes” to assist interpretation and application of the prior articles.  35

Article 11 restricts ICC jurisdiction to only crimes committed after 1 July 2002, the date               
when the Rome Statute entered into force. Furthermore, as the ICC is separate from the UN,                36

thus requiring states to individually ratify the Statute to become a State Party and formally               
recognize the ICC, Article 11 also limits the ICC to exercising its jurisdiction over only crimes                
committed after the date of entry into force of the Statute for that State Party.  

Article 12 states that only cases where the crime was committed on territory of a State                
Party or the perpetrator is a national of a State Party can be considered by the ICC. Non-State                  
Parties can declare their acceptance of the ICC’s jurisdiction for specific crimes or situations.              
Cases can be referred to the ICC by States Parties (Article 14), the independent ICC Prosecutor                
(Article 15), or by the UN Security Council (Article 13b, 15 ter). With regards to this Court’s                 

31 Unless otherwise noted, this section mainly draws from the Rome Statute of the International Criminal Court. 
32 Relationship Agreement between the United Nations and the International Criminal Court. URL here. 
33 General Assembly resolution 58/318. Available from undocs.org/A/RES/58/318.  
34 General Assembly resolution 3314 (XXIX). Available from undocs.org/A/RES/3314(XXIX). 
35 International Criminal Court, Elements of Crimes. ISBN No. 92-9227-232-2. 
36 Sadat, Leila Nadya. “The International Criminal Court Treaty Enters Into Force.” URL here. 
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country composition for EmpireMUNC V, out of 25 countries represented, 12 are not States              
Parties to the Rome Statute . In alphabetical order, they are: China, Ethiopia, India, Jamaica,              
Lebanon, Morocco, Russia, Somalia, Sudan, Syria, Turkey, and the United States.  

 
A map of the world by their party status to the Rome Statute. States Parties are in green (123); signatories that                     
have yet to ratify are in yellow (27); signatories that withdrew their signature are in orange (4); non-state                  
parties and non-signatories are in red (42); and Burundi is in purple as it withdrew from the Statute in 2017.  37

In order to expedite investigations and proceedings at the ICC, Part 9 of the Rome Statute                
(Articles 86-102) details the obligations of States Parties with regards to actions taken and              
warrants issued by the ICC. Article 86 explicitly states that States Parties are obligated to               
“cooperate fully” with the ICC’s investigations and prosecutions, with Article 87 providing for             
ICC requests for cooperation from States Parties or non-party states via ad hoc agreements. The               
ICC is vested with the power to request arrest and surrender of individuals (Article 89) either by                 
warrant (Article 91) or provisional measures in urgent cases (Article 92). Other forms of              
assistance, provided under Articles 93-95, can be requested by the ICC per Article 96, and               
extradition proceedings will follow pre-existing agreement between states, as per Article 99. As             
Article 1 of the Statute explicitly states that the ICC exercises its powers while being               
“complementary to national criminal jurisdictions,” several articles in Part 9 deal with legal             
orders and competing requests regarding wanted individuals from States Parties’ own authorities. 

It is important to note that the Rome Statute, as a multilateral international treaty, is               
bound by the general international legal principle of pacta tertiis nec nocent nec prosunt,              
namely, treaties do “not create either obligations or rights for a third State without its consent.”                38

37 Map credit to Wikimedia Commons, https://commons.wikimedia.org/wiki/File:ICC_member_states.svg.  
38 Article 34, Vienna Convention on the Law of Treaties. URL here. 
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States that are not States Parties to the Rome Statute have no outright obligation to cooperate                
with the ICC in normal circumstances, instead being bound by the complementary international             
legal principle to “refrain from acts which would defeat the object and purpose of a treaty” if it                  
has signed (but not ratified) the treaty or expressed its consent to be bound by the treaty. The                  39

situation is made more complicated by considering the involvement of the UNSC in ICC cases.               
To date, the UNSC has referred two situations to the ICC — the situation in Darfur in 2005 and                   40

the situation in Libya in 2011 — with resolutions compelling the governments of Sudan and               41

Libya, both of which are not States Parties to the Rome Statute, to fully cooperate with the ICC                  
and requesting all States, along with “concerned regional and other international organizations,”            
to assist the ICC. The issue of whether or not UNSC resolutions, worded in such a manner,                 
actually create legal obligations for states not party to the Rome Statute to cooperate and assist                
the ICC is one of several legal questions in the case brought before this Court. 

IIIb. Immunity under International Law  42

Immunity is a concept arising from customary international law that grants individuals,            
organizations, and states protection from prosecution for crimes committed. While several types            
of immunity — and their associated legal battlefields — exist, the main debate with regards to                
the present case is whether or not immunity from prosecution is absolute (and permanent) for               
states and individuals. A succinct review of relevant prior cases, including cases settled by this               
Court, will be used to illustrate current international legal interpretations of immunity. 

While traditional international law held that states were completely immune from           
prosecution and jurisdiction under the “absolute theory of immunity” (e.g. The Schooner            
Exchange v. McFaddon, 11 U.S. 116 (1812); Berizzi Brothers Co. v. S.S. Pesaro, 271 U.S. 562                43

(1926), two notable cases by the US Supreme Court that found that US courts had no                44

jurisdiction over foreign ships regardless of actions taken by said foreign ships), modern             
international law draws a distinction between public acts (acta imperii ) — which enjoy             
sovereign immunity — and private acts (acta gestionis ) — which do not enjoy sovereign              
immunity. The US adopted this “restrictive theory of immunity” by diplomatic note in 1952, thus               
allowing US citizens to sue foreign states in US courts, although the types of cases that can be                  
heard are limited (Argentine Republic v. Amerada Hess Shipping Corporation , 488 U.S. 428             
(1989), which restricted cases heard in US court to those falling under the 1976 Foreign               
Sovereign Immunities Act). This high bar for infringing on a foreign state’s sovereign             45

39 Article 18, Vienna Convention on the Law of Treaties. URL here. 
40 Security Council resolution 1593. Available from undocs.org/S/RES/1593(2005). 
41 Security Council resolution 1970. Available from undocs.org/S/RES/1970(2011).  
42 The President of the Court thanks the good Professor James C. Hsiung for his enlightening undergraduate class on                   
International Law taught here at New York University. 
43 “The Exchange v. McFaddon, 11 U.S. 116 (1812).” Justia. URL here. 
44 “Berizzi Brothers Co. v. Steamship Pesaro, 271 U.S. 562 (1926).” Justia. URL here. 
45 “Argentine Rep. v. Amerada Hess, 488 U.S. 428 (1989).” Justia. URL here. 
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immunity was most recently confirmed by this Court in 2012, where it found that Germany               
enjoyed immunity from jurisdiction in Italian and Greek courts even in cases where Germany              
had committed gross violations of the laws of war against citizens of Italy and Greece during the                 
Second World War.  46

With regards to immunity enjoyed by individuals, modern international law accords           
immunity based on status (immunity ratione personae) and functionality (immunity ratione           
materiae). Heads of state, ambassadors, and high-ranking officials are shielded from civil or             
criminal actions in public and private acts for their duration in office under status-based              
immunity. Lower-ranking officials — including officials of international organizations — are           
immunized from prosecution for official acts undertaken while in office under “functional            
immunity.” Furthermore, former higher-ranking officials continue to enjoy functional immunity          
after the expiration of their term of service. Under normal circumstances, immunity cannot be              
infringed upon, as noted in this Court’s two rulings in 1989 and 1999 that found low-ranking                47 48

UN officials enjoyed immunity during the exercise of their functions. However, questions arise             
over whether or not immunity is absolute in situations involving crimes against humanity or              
violations of fundamental principles (jus cogens ), and whether or not functional immunity            
protects former officials from prosecution for grave crimes committed during their tenure. While             
this Court has yet to issue final judgment on such cases, the leading judgment from a national                 49

court is from the United Kingdom in 1999, where the House of Lords found that the Torture                 
Convention was inconsistent with ex-President of Chile Augusto Pinochet’s claim of immunity            
as a former head of state and thus rejected Pinochet’s claim. This landmark development has               50

yet to fully mature as a general principle of international law, although certain international legal               
instruments, including the Rome Statute of the ICC, allude to such reasoning to permit infringing               
on immunity to arrest and prosecute individuals that commit serious international crimes. 

IIIc. The Darfur Case 

While the actual history of the conflict and bloodshed in the Darfur region of the               
Republic of Sudan — especially the alleged violations of international human rights law and              
international humanitarian law — have tangential relation to the current case before this Court,              51

a brief summary of the immediate situation in Darfur that triggered the UNSC referral to the ICC                 
along with key ICC actions relevant to the current case before the Court will be provided. 

Darfur is a region of Sudan spanning most of the western quarter of the country. Ethnicity                
is a salient issue in the region, with a potent demographic mix of Arabs, Arabized Africans, and                 

46 Jurisdictional Immunities of the State (Germany v. Italy ; Greece intervening). Available from URL here. 
47 Applicability of Article VI, Section 22, of the Convention on the Privileges... Available from URL here. 
48 Difference Relating to Immunity from Legal Process of a Special Rapporteur… Available from URL here. 
49 A case related to this subject matter is presently pending before the Court. See Immunities and Criminal 
Proceedings (Equatorial Guinea v. France), where proceedings were instituted on 13 June 2016. URL here. 
50 “Judgment - Regina v. Bartle and the Commissioner of Police for the Metropolis…” URL here. 
51 United Nations, Security Council, Report of the International Commission of Inquiry on Darfur… URL here. 
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indigenous non-Arab Africans underlying tensions in the area between groups and coloring            
conflicts over land and water rights — a situation further complicated by disputes between              
semi-nomadic herders and sedentary farmers along with the larger conflict between the            52

Christian, black African ethnic groups of then-southern Sudan and the Muslim, Arab-dominated            
government in Khartoum. Sudan as a whole has been in throes of one large-scale internal               53

conflict or another since its independence in 1956, with the most notable result of the civil wars                 
being the secession and independence of the UN’s newest member-state, South Sudan, in 2011.  54

Longstanding disputes over the marginalization of Darfur by the government of Sudan            
fueled organization of rebel groups — the Sudan Liberation Movement/Army (SLM/A) and the             
Justice and Equality Movement (JEM) — that carried out armed attacks on government             
buildings, namely local police offices, in late 2002. Initially dismissed by Khartoum as not              
serious, a second spate of attacks in mid-2003 destroyed military installations and killed many              
soldiers in the capital of Northern Darfur State, which led to the central government withdrawing               
police units to urban centers. The army — with its rank-and-file members being mainly              
Darfurian — was practically not present in Darfur as it was deployed in the south against the                 
secessionist groups that would eventually form South Sudan. Khartoum issued a call to local              
tribes in Darfur to assist in fighting against the rebel groups, to which mainly Arab nomadic                
tribes in the region along with foreigners from Chad and Libya answered by forming armed               
pro-government militias that locals called “Janjaweed” — a Darfurian word denoting an “armed             
bandit or outlaw on a horse or camel.” As rebels proved capable of expelling government               55

forces and seizing and holding territory, reports of Khartoum arming and supplying Janjaweed             
militias in Darfur alongside an air campaign carried out by the Sudanese Air Force accompanied               
an intensification of the violence throughout the rest of 2003 and into 2004.   56

International observers from the AU sent to Darfur could not carry out their duties until               
the AU sent a small force of peacekeepers into Darfur as escorts in July 2004. The UNSC                 
officially recognized the AU mission in resolution 1564, passed on 18 September 2004, and              
tasked the UN Secretary-General with forming a commission to investigate reports of violations             
of international humanitarian law, international human rights law, and allegations of genocide            
committed by actors in the conflict. While the commission, in its report to the UNSC on 31                 57

February 2005, found gross violations of international humanitarian and human rights law —             
with at least one million displaced individuals in Sudan and another 200,000 refugees fleeing the               
violence to Chad by late 2004, when the commission conducted its inquiry — the commission               
could not conclusively find evidence of genocide. After noting the criminal liability of all sides               
to the conflict, especially with regards to large-scale destruction of villages, targeted and             

52 Faris, Stephan. “The Real Roots of Darfur.” URL here. 
53 Deng, Francis M. “Sudan - Civil War and Genocide.” URL here. 
54 Gettleman, Jeffrey. “After Years of Struggle, South Sudan Becomes a New Nation.” URL here. 
55 United Nations, Security Council, Report of the International Commission of Inquiry on Darfur… URL here. 
56 Copnall, James. “Darfur conflict: Sudan’s bloody stalemate.” URL here. 
57 Security Council resolution 1564. Available from undocs.org/S/RES/1564(2004). 
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indiscriminate attacks against civilians, massacres, and summary executions, the commission          
formally recommended the case be referred to the ICC, which the UNSC ultimately did via               58

resolution 1593, passed on 31 March 2005 with 11 votes in favor and four abstentions (Algeria,                
Brazil, China, and the United States).  59

 
Acting Force Commander Lieutenant General Paul Ignace Mella (Tanzania) addresses UN peacekeepers based in              
Khor Abeche (South Darfur) on 14 July 2013 after an ambush that killed 7 and wounded 17 mission personnel the                    
day prior. At present, 266 personnel have died serving in the AU-UN Hybrid Operation in Darfur (UNAMID,                 
established 2007), making it the second-deadliest mission to serve as a peacekeeper in UN history.  60

The ICC formally opened its investigation into crimes committed “on the territory of             
Darfur, Sudan, or by its nationals from 1 July 2002” in June 2005. The widening investigation,                61

under then-Prosecutor Luis Moreno-Ocampo, named two Sudanese nationals (a former Minister           
of the Interior and a Janjaweed leader) as suspects in April 2007; on 2 May, the Pre-Trial                 
Chamber of the ICC issued warrants for their arrest. In July 2008, Moreno-Ocampo requested a               62

warrant for sitting President Omar al-Bashir on charges of genocide, war crimes, and crimes              
against humanity, a move that was met with consternation from aid agencies on the ground,               

58 United Nations, Security Council, Report of the International Commission of Inquiry on Darfur… URL here. 
59 United Nations, Security Council, “Security Council Refers Situation In Darfur…” URL here . 
60 Photo and caption drawn from https://bit.ly/2IzdAGI. Photo courtesy of UNAMID on Flickr. 
61 “First Report of the Prosecutor of the ICC to the Security Council…” URL here. 
62 “5 December 2007 - Statement of Mr. Luis Moreno Ocampo, Prosecutor...” URL here. 
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scorn from Khartoum, and protest from the Arab League. The ICC formally issued the warrant               63

for al-Bashir on 4 March 2009 minus the charges of genocide; Sudan responded by evicting 13                64

international aid organizations on suspicion of cooperating with the ICC on the warrant while the               
AU accused the ICC of bias and stated that AU member-states would not cooperate with the                
warrant against al-Bashir in a July 2009 declaration. An appeals decision by the ICC reinstated               65

the charge of genocide against al-Bashir and led to the issuance of a second warrant for the                 
sitting president in July 2010. Since then, the ICC has issued warrants for three more Sudanese                66

nationals; however, apart from one dismissed case, five suspects, including President al-Bashir,            
are still wanted and at large.   67

President al-Bashir has traveled unimpeded through the territories of several States           
Parties to the Rome Statute since the warrants were issued, in which case the governments of                
these States Parties may be in breach of their obligations under international law. An added               
dimension of complexity arises from al-Bashir’s travels through non-States Parties, most notably            
Ethiopia on a near-annual basis owing to the regular African Union meetings in Addis Ababa:               
are these non-parties obligated to assist the ICC, infringe on a sitting head of state’s immunity,                
and carry out the arrest warrants? As the ICC does not proceed with the judicial process                68

without the physical presence of the suspect in the courtroom, the cases are essentially              
indefinitely suspended until suspects voluntarily appear before the ICC in The Hague or are              
compelled to do so through arrest.  

IV. Questions of Law 
The Court is requested by the Parties to the present case to consider: 

1. Does the immunity enjoyed by government officials and sitting heads of state bar             
international criminal warrants for individuals enjoying said immunity from taking          
effect? In other words, does immunity trump criminal liability? Are there categories or             
cases of international crimes that void immunities enjoyed by incumbent officials? 

2. Are states obligated to carry out warrants issued by the ICC in ordinary cases              
without the referral of the Security Council? Does the status of a state as party or not to                  
the Rome Statute change the answer to this question? 

3. Are states obligated to carry out warrants issued by the ICC in cases referred to the                
ICC by the Security Council? Namely, does the referral of the Security Council create a               
binding obligation on all states to assist the ICC? Does the wording of relevant UNSC               
resolutions matter in determining obligations? 

63 “Timeline: The ICC and Sudan.” Al Jazeera. URL here . 
64 “Situation in Darfur, Sudan, in the case of The Prosecutor v. Omar Hassan Ahmad Al Bashir…” URL here. 
65 “Timeline: The ICC and Sudan.” Al Jazeera. URL here . 
66 Simons, Marlise. “International Court Adds Genocide to Charges Against Sudan Leader.” URL here. 
67 “Darfur, Sudan.” International Criminal Court. URL here. 
68  Office of the Prosecutor, International Criminal Court. “Twenty-Seventh Report...” URL here. 
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V. Party Cases 
Va. Applicant Case (the Netherlands, with Côte d’Ivoire assisting) 
The Kingdom of the Netherlands, with the Republic of Côte d’Ivoire assisting, requests the Court               
to adjudge and declare: 

1. The grave crimes as charged by the warrants issued by the ICC in the present case void                 
the immunity otherwise enjoyed by sitting heads of state. The alleged crimes violate             
principles of jus cogens nature — prohibitions against genocide, war crimes, and crimes             
against humanity that are universal and not dependent on treaties or agreements. If             
immunity is absolute, then there is no basis to enforce the progressive standards each              
human deserves and punish criminals of the most despicable character. Nuremberg and            
Tokyo have proven that individuals are liable for committing international crimes, and in             
this specific case, the law must be applied regardless of the status of the individual. 

2. Two classes of states exist under this question: (a) those party to the Rome Statute, and                
(b) those not party to the Rome Statute. Per the general principle of pacta sunt servanda,                
those that have ratified the Rome Statute and recognize the authority and jurisdiction of              
the ICC must assist and cooperate with ICC investigations and actions, including            
warrants issued for alleged international criminals, per the provisions (especially Part 9)            
of the Rome Statute. Those not party to the Statute are not obliged to assist the ICC,                 
although in serious cases or cases involving violations of universal norms of international             
law and basic humanity, it would be for the greater good of the whole international order                
for non-party states to offer assistance to the ICC. 

3. States, regardless of party status to the Rome Statute, are obligated to assist and cooperate               
with the ICC in cases referred to it by the Security Council. The Security Council’s               
resolutions are binding on all members of the UN, and this includes actions taken by the                
Security Council to delegate duties to non-Security Council and non-UN institutions to            
maintain international peace and security — a core value of the UN in the postwar world.                
The ICC handles cases of the most severe nature; to not cooperate with the ICC and                
execute warrants issued by the ICC in the course of a Security Council-referred             
investigation would harm the fair administration of international law and grant           
ill-deserved reprieve to war criminals around the globe in the present and the future. 

Vb. Respondent Case (Ethiopia, with Sudan assisting) 
The Federal Democratic Republic of Ethiopia, with the Republic of the Sudan assisting, requests              
the Court to adjudge and declare: 

1. Immunity of sovereign heads of state is absolute and cannot be infringed upon, least of all                
for petty cases from biased institutions. Heads of state and government officials enjoy             
immunity out of practicality and consideration for the exercise of their duties. Should this              
principle not be inherently true, the international legal order as it is today would not exist.                
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The President of Sudan is exercising his policy options to guarantee the integrity of his               
state and quell the illegitimate rebellions, of which military action is one valid means. He               
is not subject to some outside racket that his state rightfully does not recognize. 

2. Only states that are parties to the Rome Statute have an obligation to carry out warrants                
issued by the ICC, should they be unbiased and adhere to basic principles of justice. In                
the present case, Ethiopia is not a State Party to the Statute; thus, no ICC obligations.  

3. In the present case, the Security Council’s wording does not compel non-States Parties to              
the Rome Statute to assist or cooperate with the biased ICC. Furthermore, such a liberal               
interpretation of Security Council powers and obligations to organizations chartered by           
treaties that Ethiopia does not recognize violates the the general principle that treaties             
create no obligations for third-party states. Ethiopia does not consent to being bound, nor              
has it signed the Rome Statute. As is, Ethiopia has no obligation to the ICC, even with the                  
outstanding Security Council resolutions thereof. 

VI. Conclusion 
The Court is thus presented with the relevant information and basic arguments for this case to be                 
considered. This situation touches upon the conflicting principles of immunity and obligation to             
prosecute serious international crimes, especially in the legal grey area between the United             
Nations system and the International Criminal Court. The Court will have to consider all relevant               
treaties and conventions; decide on the veracity of reports and claims; and ultimately enumerate              
the obligations of states and adjudge and declare a conclusive judgment in accordance with              
prevailing international law. The following are further guiding questions to consider: 

● UN Security Council resolution 1593 (2005): What is the exact wording in the resolution              
with regards to assisting and cooperating with the ICC? 

● What is the full process of an investigation, case, and trial at the ICC? 
● What states have President al-Bashir traveled through since the two warrants were issued,             

and which of these states are States Parties to the Rome Statute? 
● Is immunity for individuals absolute? 
● What have been the leading cases from this Court and national courts regarding criminal              

liability and immunities of high-ranking government officials? 
● What standards have international tribunals (e.g. ICTY, ICTR) and special courts (e.g.            

EECC in Cambodia) used to formally indict and prosecute international criminals? 
● What have been some other cases handled by the ICC? 
● Why have countries (e.g. Burundi, the Philippines) sought to withdraw from the ICC? 

 
A packet of supplementary documents related to this case can be found here .  69

  

69 The URL to the supplementary documents for this case is <https://tinyurl.com/icj5suppa>.  
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Case B: Border and Transborder Armed Actions  
(Syria v. Turkey ) 

I. Introduction 

 
Turkish armored vehicles head towards the Turkish-Syrian border town of Jarabulus, in northwestern Syria, on 25                
August 2018. Photo courtesy of the Syrian Observatory For Human Rights.  70

Since the protests of the Arab Spring in late 2011 that devolved into full scale civil war in                  
the Syrian Arab Republic, the country (and more generally, the region at large) has been               
enmeshed in one of the most dire humanitarian situations in modern history. The ethnic and               
religious divisions underlying Syrian society since before 1970 — when Hafez al-Assad, father             
of current embattled President Bashar al-Assad, seized power in a coup — gave rise to a                
kaleidoscope of rebel and paramilitary groups in the immediate unrest that marked the start of               
the civil war in mid-2011. Protracted fighting among all parties to the conflict — government               
forces under Bashar al-Assad; pro-democratic rebel forces; Islamist rebel forces; the Islamic            
State of Iraq and the Levant (ISIL); Kurdish nationalist forces — and repeated international              
failures in securing and observing ceasefires has led to confirmed gross war crimes, including              
chemical weapons use; triggered the largest outflow of refugees in the world in recent memory;              71

and internationalized the conflict as foreign sponsors became increasingly involved in military             72

operations on the ground.  73

70 Picture drawn from http://www.syriahr.com/en/?p=103801.  
71 Al-Maghafi, Nawal. “How chemical weapons have helped bring Assad close to victory.” URL here. 
72 “Syria Regional Refugee Response.” UNHCR. URL here. 
73 Pearson, Alexander et al. “What foreign powers want from the Syrian war.” URL here. 
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While foreign actors — mainly states aligned with either the United States of             
America-led North Atlantic Treaty Alliance (NATO) or the Russian Federation, a staunch ally of              
embattled President Bashar al-Assad — have actively intervened to various degrees in the raging              
civil war, including arming and supplying groups of choice to carrying out targeted strikes by               
military aircraft and missiles, an actual invasion of Syrian territory by the armed forces of               
another state opposing the Syrian government did not occur until the beginning of this year.               74

The Republic of Turkey, Syria’s northern neighbor that has been in a longstanding conflict with               
ethnic Kurdish nationalist and separatist groups, launched a military offensive in late January             75

2018 to drive out Kurdish militia groups — which had driven out Syrian government and ISIL                
forces earlier — from northern Syria, specifically around the major city of Afrin. By              76

mid-March, Turkish forces and its allied rebel groups had captured Afrin; the Turkish             
government rejected calls to hand over the city to the Syrian government while reports trickled in                
of further operations by Turkish troops around the area. Rebel groups backed by Turkey              77

asserted their rule over the cleared-out area, with the trappings of government under a military               
occupation crystallizing by July 2018. Turkey and Russia struck a bargain in September to              78

create a buffer zone in the Idlib area south of the Turkish occupation zone by mid-October in                 
order to avoid a Syrian government military campaign to retake Idlib; it remains to be seen if the                  
agreement will be faithfully observed by all sides of the conflict.  79

Syria’s government has strenuously condemned the actions of Turkey as illegal under            
international law, contradictory to the purposes of the UN Charter, and part of an ethnic               
cleansing campaign. Turkey’s government has called the intervention necessary to drive out            
terrorist groups, stabilize the volatile region, and stem the massive flow of refugees from Syria.               
As such, the Court has been requested by the Syrian Arab Republic, with the French               
Republic assisting, to determine and provide judgment on the legality and permissibility of             
the border and transborder activities undertaken by the Republic of Turkey, in            
cooperation with the Russian Federation, since January 2018. 

II. History 

In the wake of the Tunisian Revolution, widespread demonstrations in Syria joined the             
series of anti-government protests across the Middle East that constituted the Arab Spring in              
2011. Rooted in grievances against President Bashar al-Assad’s continuation of his late father             
Hafez al-Assad’s authoritarian rule, peaceful demonstrations in March 2011 calling for the            
government’s release of a number of youth who graffitied anti-government sentiments on            

74 “Syria’s civil war explained from the beginning.” Al Jazeera. URL here. 
75 Aydin-Düzgit and Keyman. “Turkey’s Kurdish Conflict and Retreat From Democracy.” URL here. 
76 Gall, Carlotta. “Turkish Troops Attack U.S.-Backed Kurds in Syria, a Clash of NATO Allies.” URL here. 
77 Hacaoglu, Selcan. “Turkey Captures Syrian Town of Afrin From Kurds.” URL here. 
78 Daragahi, Borzou. “Turkey Has Made a Quagmire for Itself in Syria.” URL here. 
79 Jansen, Michael. “Syria: Jihadi factions refuse to leave Idlib demilitarized zone.” URL here. 
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government buildings was met with live fire by national security forces. In response to the Assad                
regime’s violent suppression of protests, opposition groups began their organized retaliation,           
with Syrian soldiers defecting from the national army to join rebels and forming the “Free Syrian                
Army” in July 2011. The initial phase of the Syrian Civil War — characterized by conflict                80

confined mainly the various domestic armed groups — soon devolved into an international             
power struggle as various nations and affiliates became entangled with the conflict owing to both               
political and religious motives. 

As news of the formation of rebel groups spread, Sunni jihadists from around the world               
joined the rebellion against Assad’s Alawite minority regime from January 2012. The Syrian             81

Civil War began taking on the dimensions of a proxy war when Iran — one of the Assad                  
regime’s closest allies — spearheaded military and logistical efforts against the rebels on behalf              
of the Assad regime by supplying on-ground military support beginning in the summer of 2012.               82

In response, Gulf States, led by Saudi Arabia, provided military and financial aid to rebel groups                
in efforts to counter Iranian influence. By 2013, the Middle East was broadly separated by the                
religious divisions underlying the Syrian Civil War as Sunni states aligned themselves with rebel              
groups, mainly hailing from Syria’s Sunni majority, against the Shia Alawite Assad regime             
supported by majority-Shia Iran and Hezbollah, a Lebanese jihadist group backed by Iran.  83

With regards to northern Syria, the area of interest for the case currently before the Court,                
the situation is further complicated by the activities and ultimate fate of the Kurdish people.               
Following the end of World War I and the defeat of the Ottoman Empire, the Kurds were                 
promised a provision for an independent state — a “Kurdistan” — in the 1920 Treaty of Sevres                 
by the victorious Western Allied powers. However, no such provision was included during the              84

establishment of Turkish boundaries under the 1923 Treaty of Lausanne, thus rendering the             
Kurds stateless and dispersed across Armenia, Iran, Iraq, Syria, and Turkey. Fearful of             85

separatist sentiments that threaten national unity, Turkey has especially persecuted Kurds who            
have remained steadfast in their pursuit of independence. As a result, Kurdish nationalist             86

groups, namely the Kurdistan Workers’ Party (PKK), have continuously fought a guerrilla war             
against the central Turkish government since 1984. Despite the universal marginalization of the             87

Kurds in their respective countries of residence, nationalist sentiments have always endured            
within the community, the culmination of which manifested in the Syrian Kurds’ declaration of a               
de facto autonomous Kurdish state of Rojava in Northern Syria after the Assad regime’s              
withdrawal from the area in July 2012.  88

80 Vox. “Syria’s war: Who is fighting and why.” URL here. 
81 Vox. “Syria’s war: Who is fighting and why.” URL here. 
82 “Syria war: A brief guide to who's fighting whom.” BBC News.  URL here . 
83 “Syrian Civil War.” Encyclopedia Britannica. URL here. 
84 “Who are the Kurds?” BBC News. URL here. 
85 Federici, Vittoria. “The Rise of Rojava: Kurdish Autonomy in the Syrian Conflict.” URL here. 
86 Totten, Michael J. “The Trouble with Turkey: Erdogan, ISIS, and the Kurds.” URL here. 
87 Ibid. 
88 Federici, Vittoria. “The Rise of Rojava: Kurdish Autonomy in the Syrian Conflict.” URL here. 
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Female fighters of the Syrian Democratic Forces (SDF) celebrating under a banner depicting Abdullah Ocalan, the                
leader of the Kurdistan Workers’ Party (PKK), after successfully regaining the city of Raqqa. Photo courtesy of                 
Bülent Kılıç/AFP/Getty Images.  89

In 2014, the Islamic State in Iraq and the Levant (ISIL) — a Sunni jihadist group that                 
emerged as a new global threat after a string of successful seizures of Iraqi cities — began its                  
attacks on Kurdish enclaves in Northern Syria with the city of Raqqa. ISIL efforts to expand                90

into Syria incentivized foreign nations outside the Middle Eastern sphere to intervene in Syrian              
affairs, establishing Syria as a battleground for an even wider scope of international warfare              
beyond the original conflicts of the Syrian Civil War. Backed by military support from the               
United States (that prioritized the elimination of terrorist threats of the Islamic State), the Syrian               
Democratic Forces (SDF) — led by Kurdish forces including units of the Kurdish People’s              
Protection (YPG) — regained control of Kobane in January 2015. Consequently, Kurdish            91

victory over ISIL consolidated YPG as a powerful driving force against the Islamic State. The               
growing influence of the Kurdish militia posed an unignorable threat to Turkey, feeding into the               
hostilities between the two actors. 

In July 2015, Turkey launched air strikes on the cities of Northern Syria that targeted               
both ISIL forces as well as Kurdish militants in Rojava. A day after, Turkey employed another                

89 Picture and caption drawn from URL here. 
90 John, Tara and TIME Photo. “Timeline: The Rise of ISIS.” Time. URL here. 
91 “Who are the Kurds?” BBC News. URL here. 
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airstrike on PKK forces in Iraq; an act that prompted the PKK to declare an end to the ceasefire                   
with the Turkish central government that had been agreed upon in 2013. Tensions between              92

Turkey and Kurdish forces in Syria escalated as Turkey condemned the YPG on grounds of their                
affiliation with the PKK, a claim the YPG has repeatedly denied. As news of the development                93

of a US-backed “border security force” for the SDF (thus the YPG) broke in January 2018,                
Turkish president Recep Tayyip Erdogan launched an offensive to take Afrin. Under the name              94

of “Operation Olive Branch,” Turkish troops alongside the Free Syrian Army began their assault              
with intents to push Kurdish forces out of Afrin. Meanwhile, 140,000 civilians of Afrin have               
been displaced as of August 2018 and countless Kurdish civilians have been subject to arbitrary               
torture by the Turkish militia. Such human rights atrocities have drawn widespread            95

condemnation of the Turkish occupation of Northern Syria from humanitarian organizations and            
governments alike. 

 
Adding to the millions of Syrian refugees who have been displaced by the Syrian Civil War, civilians flee Afrin that                    
has been seized by the Free Syrian Army in March 2018. Photo courtesy of Bülent Kılıç/Agence                
France-Presse/Getty Images.  96

92 Afanasieva and Coskun. “Turkey stages first air strikes on Islamic State in Syria.” URL here. 
93 “Turkey targets Kurdish forces in Afrin.” BBC News. URL here. 
94 “Syria war: Thousands flee Turkish assault on Afrin enclave.” BBC News. URL here. 
95 “Syria: Turkish occupation of Afrin has led….” Amnesty International. URL here. 
96 Picture and caption drawn from URL here. 
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III. Current Situation / Facts of the Case 
IIIa. Operation Olive Branch

 
Map, dated 17 October 2018, showing Turkey’s control of the area in the light blue and unshaded area. Yellow is the                     
Syrian Democratic Forces, Green are other anti-government forces (including Islamist rebel groups backed by              
Turkey) while Red and Orange are pro-government forces. Photo courtesy of syriancivilwar.com.  97

Currently, Turkey occupies a northwestern region of Syria. This territory spans all the             
way to the Euphrates, past the major city of Afrin, and to the Turkish border. In January 2018,                  
Turkey commenced Operation Olive Branch, which was a military operation designed to            
ostensibly “liberate” the city of Afrin from ISIL control. The Turkish military managed to take               
control of the city in March of this year, looting homes and stores while displacing many                
civilians. The United Nations, in March, reported over 167,000 refugees stemming from these             
actions. As of September, the Syrian Observatory for Human Rights has reported over 300,000              
people, primarily Kurds, have been displaced because of the Turkish occupation. Operation            98

Olive Branch is the most recent Turkish military action since Operation Euphrates Shield, which              
took areas west of the Euphrates in March 2017. Operation Olive Branch expanded Turkish              99

control within Syria farther southwest past Afrin. Since then, Turkey has slowly been pushing              
and expanding south of Afrin, cooperating with anti-government forces and moving troops and             
supplies into anti-government controlled territory — most notably Islamist rebel groups. There            
has been little to no discourse regarding the future of the occupied zone, specifically if this                
territory will be returned to Syria after the civil war.  

97 Map courtesy of syriancivilwar.com URL here. 
98 “SOHR holds the Turkish government responsible….” Syrian Observatory For Human Rights. URL here. 
99 Shaheen and Wintour. “Turkey plans Syria 'safe zone' as shelling of Kurdish area resumes.” URL here. 
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Turkey has managed to push Kurdish rebel forces east of the Euphrates River. While              
Turkey has not issued a public statement against a Kurdish state in this present conflict, their                
actions suggest that they do not support an independent Kurdistan nation-state as per previous              
situations such as the Iraqi Kurdistan independence referendum and Ankara’s longstanding           100

conflict with the PKK. At present, the Kurdish people primarily live in southeastern Turkey,              101

although sizable populations of Kurds are also scattered across northern Iraq and northwestern             
Iran. In Turkey, the Kurds make up about 18% of the country’s population while in Syria,                102

Kurds comprise only 2% and mainly reside in the north and northeast regions of Syria. As                103

noted above, the Kurds, owing to their minority status across four states in the region, have been                 
routinely discriminated against and marginalized by the respective governments of their           
countries of residence. Kurdish freedom fighters in the Syrian Civil War (and in other conflicts               
more generally) are fighting for independence from Syria in an effort, along with other Kurdish               
groups in Iraq and Turkey, to create an independent Kurdistan.  

IIIb. Foreign Actors in the Syrian Civil War 

 
Map showing foreign actors within Syria with Syria in red. Green shows foreign states supporting anti-government                
forces while blue represents supporters of the Assad government. Yemen, owing to its own civil war, has different                  
factions supporting both sides of the Syrian conflict. Photo courtesy of wikipedia.com. 

Turkey is not the only foreign actor that has been involved in the Syrian Civil War.                
Countries like the United States have sent supplies and troops to help aid the rebel forces while                 

100 Zucchino, David. “On Eve of Kurdish Independence Vote, a Warning From Turkey.” URL here. 
101  Totten, Michael J. “The Trouble with Turkey: Erdogan, ISIS, and the Kurds.” URL here. 
102 “The World Factbook: TURKEY.” Central Intelligence Agency. URL here. 
103 “The World Factbook: SYRIA.” Central Intelligence Agency. URL here. 
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countries like Russia have been sending aid and supplies to the Syrian government. Russia              
maintains air dominance in the region; all sides have access to long range artillery. Throughout               
the war, countries have taken sides and sent aid to ensure their influence over the region for the                  
future. Syrian allies include Russia, Iran, and China; the disparate rebel forces are backed by               
Turkey’s army and US forces who aid in training and planning. The US also aids rebel forces                 104

by launching airstrikes on high value targets. To prevent Turkey from bombing some cities,              105

US special forces have put up flags in cities where they are located to signify allied forces.  
NATO as a whole has been divided on the topic of Syria. Countries like France believe                

that there should be little to no intervention and the US wants to take control of the war and                   
determine the outcome. However, the general consensus among NATO member-states has           106

been to oppose the continued existence of the Assad regime — a valuable ally of Russia. With                 107

regards to the wider world, many countries have denounced Turkey’s actions as a gross violation               
of Syrian sovereignty. Others, like Germany have stated that Turkish actions are justified due              108

to the burgeoning  refugee crisis and Turkish actions creating stability in the war-torn region.  109

The internationalization of the Syrian Civil War is part of wider geopolitical instability in              
the greater Middle East. Other conflicts and actions taken by foreign states around Syria, not just                
on the northern Syrian border, clearly play a role in the direction of the Syrian Civil War. These                  
events include the Israeli bombings of Damascus in May 2018 and a pitched campaign by               110

Syrian government forces, assisted by Russia, to annihilate US-backed rebel forces in a pocket              
on the Jordanian border, which has resulted in tens of thousands of women and children facing                
starvation. The nature of the Syrian conflict — its slow-moving simmering nature on multiple              111

fronts — is due to the geography of the country: mostly flat desert land sparsely speckled with                 
large cities. Occupation of cities is thus crucial in establishing a foothold for operations and               
control over a large amount of territory around the city in question.  

104 Gibbons-Neff, White, and Botti. “The U.S. Has Troops in Syria. So Do the Russians….” URL here. 
105 “What we know about U.S. Airstrikes on Syria.” USA Today. URL here. 
106 Ward, Alex. “The real (but small) danger of a US-Russia war over Syria.” URL here .  
107 “Statement by the NATO Secretary General on the actions….” North Atlantic Treaty Organization. URL here. 
108 “Turkey’s Advance in Syria Fraught with Danger.” Middle East Policy Council. URL here. 
109  Adel, Loaa. “Germany warns Turkey from attacking Kurds in Syria” URL here. 
110 Morrison and Grafton-Green.“Israel Iran news latest: Israel bombs Damascus....” URL here. 
111 Nebehay, Stephanie. “U.N. urges Jordan to open borders to fleeing Syrians” URL here . 
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IIIc. Refugee Crisis and Spillover 

 
While South Sudan had displaced more persons in 2017, Syria became the world’s largest ongoing refugee crisis by                  
2018, with the vast majority of Syrians fleeing the conflict heading to Turkey. Graphic courtesy of UNHCR. 

The most visible and chief result of all this conflict is a large amount of displaced                
persons. Because of all of the conflicts in the Middle East and Africa, Turkey has dealt with one                  
of the largest refugee movements in history; additionally, neighboring countries are becoming            
less open to hosting refugees. The biggest immediate problem with hosting refugees is where              112

to place displaced peoples. Relocating refugees to cities, where most immigrants first go, causes              
urban crowding and sparks xenophobic sentiment among local residents that fear the loss of jobs.               
In addition, especially with the Syrian conflict, these are not ordinary refugees. They are asylum               
seekers, which generally implies that they show up at border checkpoints needing assistance             
without prior notice owing to sudden developments that spawn instability and mass migration —              
including civil war. Refugees go through a process in their home country and then get               113

approved by the hosting country. Once they get approval, they can then go to the host country. In                  
both scenarios, it is assumed that these people will later go back home to their home country                 
upon the conclusion of the conflict is complete and peace and order is restored. Since the start of                  
the conflict, there have been over 6.6 million people displaced, of which 5.4 million are asylum                
seekers. Furthermore, it is important to note that this does not include the population of Syria                
which has been internally displaced — being forced to move to a different location in Syria.                

112 “Global Trends: Forced Displacement in 2017.” UNHCR. URL here. 
113 “Global Trends: Forced Displacement in 2017.” UNHCR. URL here. 
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Turkey has borne the biggest refugee burden by taking in over 66% of the refugees while                
Lebanon and Jordan have each taken in over 10% as well. Others risk an overseas trip with                 114

illegal smugglers and escape through the Mediterranean Sea, hoping for better opportunities in             
European countries like Greece or Italy or even going as far north as Sweden.  

 
Turkey gave Syrian Refugees an option to return to the refugee camp within month, allowing for people to go home                    
for the Eid al-Fitr holiday. Many people see this as an opportunity to return home, see what’s left, and try to restart.                      
If it doesn’t work out in the first month, they then can easily return back to the refugee camp. Photo courtesy of                      
Reuters. 

IV. Questions of Law 
The Court is requested by the Parties to the present case to consider: 

1. Was the invasion of northern Syria, starting in January 2018, by forces of the              
Republic of Turkey permitted under international law? On what grounds did Turkey            
justify their invasion of Syrian territory, and is such justification adequate? 

2. Is the current occupation of northern Syria by forces of or allied with the Republic               
of Turkey permitted under international law? Does the approval of major outside            
intervening forces constitute legal permission for such activities by Turkey? 

114 “Global Trends: Forced Displacement in 2017.” UNHCR. URL here. 
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3. Under what conditions can a foreign party pursue border and transborder armed            
actions in the territory of another state? Does international law permit unilateral action             
with regards to another sovereign state’s territory?  

V. Party Cases 
Va. Applicant Case (Syria, with France assisting) 
The Syrian Arab Republic, with the French Republic assisting, requests the Court to adjudge and               
declare: 

1. The outright invasion of sovereign territory of the Syrian Arab Republic by military             
forces of the Republic of Turkey is a gross violation of the fundamental norms underlying               
the international legal order. Turkey has decided to not be satisfied with violating Syrian              
sovereignty by arming insurgent groups and assisting terrorists in the border area and has              
chosen to openly manifest its absolute disdain of Syria’s territorial integrity and            
sovereignty over its own domestic matters via invasion. As a founding member of the              
UN, Turkey’s actions satirize the very principles of the Charter and must be declared by               
this Court to be patently and openly illegal. 

2. The occupation of sovereign Syrian territory by foreign forces, through direct (e.g. boots             
on the ground, military occupation and governance) or indirect (e.g. support of rebels and              
terrorist leaders to govern the area) means, is not permissible under international law.             
Furthermore, a common conspiracy by other foreign states to intervene in the domestic             
matters of Syria, especially militarily, is another violation of the fundamental values            
underlying the modern international legal order. Turkish and Turkish-backed forces have           
also been carrying out a campaign of ethnic cleansing and brutality directed at civilians,              
both of which constitute crimes against humanity and war crimes. 

3. The absolute sovereignty of states is the chief fundamental principle that serves as the              
foundation for the post-Second World War international legal order. No foreign party is             
legally allowed to pursue “border and transborder armed actions” in the territory of             
another state without either the explicit invitation or agreement of the state hosting such              
activities or extreme circumstances as recognized by the UN Security Council.           
International law is very clear on this point. 

Vb. Respondent Case (Turkey, with Russia assisting) 
The Republic of Turkey, with the Russian Federation assisting, requests the Court to adjudge and               
declare: 

1. The actions of Turkish armed forces in northern Syria are a matter of liberating civilians               
from the rule of internationally recognized terrorist groups that threaten the peace and             
stability of the region and stabilizing the area to facilitate efforts to resolve the massive               
humanitarian crisis currently occurring in Syria. As observed since the end of the Cold              
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War, states across the globe have a “responsibility to protect,” which obliges states to act               
decisively to prevent the proliferation of human rights abuses, gross war crimes, and the              
decay of the fundamental principles underlying the international legal order. Turkey has            
done nothing but act completely in accordance with this principle in its prosecution of its               
border and transborder activities, and is therefore not in violation of international law.  

2. Turkey has expelled terrorist groups from their former strongholds in the northern Syrian             
cantons and has worked with local legitimate governing groups to establish and maintain             
government services and a legal regime for the civilians of the area — something the               
Syrian government has so far failed to do. The operation and occupation of Syrian              
territory has been done in accordance with relevant international law and UN Security             
Council resolutions, including the establishment of a buffer zone with the cooperation of             
the Russian Federation to prevent further civilian casualties and to stem the tide of              
refugees that have beleaguered all of the neighbors of the Syrian Arab Republic.  

3. While the principle of state sovereignty is a fundamental international legal principle            
upon which the vast majority of the present-day legal order is founded upon, the fact of                
the matter remains that it cannot and should not be applied as a blanket term for all                 
situations. Dire situations necessitate action — action which may be in violation of the              
principle of state sovereignty — in order to preserve peace and stability. Humanitarian             
crises, gross violations of international humanitarian and human rights law, genocide,           
apartheid, ethnic cleansing, and self-defense are all cases that justify immediate action.  

VI. Conclusion 
The Court is thus presented with the relevant information and basic arguments for this case to be                 
considered. This situation touches upon the application of the laws of war, human rights law, and                
state sovereignty, especially in the legal grey area of an internationalized civil war. The Court               
will have to consider all relevant treaties and conventions; decide on the veracity of reports and                
claims; and ultimately enumerate the obligations of states and adjudge and declare a conclusive              
judgment in accordance with international law. The following are additional guiding questions to             
consider for research and reference: 

● Are there any circumstances in which a foreign power can take over another state’s              
territory? 

● What are the steps a movement must take to gain sovereignty from another country? 
● What have been the actions and resolutions of relevant UN bodies on the conflict,              

including the Security Council and the General Assembly? 
● Do international actors involved in the Syrian Civil War have a responsibility to tend to               

the spillover effects of the war, e.g. the refugee crisis, rebuilding destroyed cities and              
infrastructure, etc.? 
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● What is to be done about the Syrian territory currently occupied by Turkey after the end                
of the Syrian Civil War? 

● Do the Kurds, as an ethnic nation, have the right to create an independent state? 
a. How is that decided? 
b. How would land be distributed?  

i. What areas of land?  
ii. Who would lose land? 

iii. What mechanisms would determine which portions of territory would join          
a new Kurdish nation? 

● Does Turkey have a valid argument for invading Syria? 
● What is the recent international development of “responsibility to protect?” 
● Would a unilateral Kurdish declaration of independence be in line with this Court’s prior              

ruling finding Kosovo’s unilateral declaration of independence to be legal under           
international law? 

 
A packet of supplementary documents related to this case can be found here .  115

 

  

115 The URL to the supplementary documents is <https://tinyurl.com/icj5suppb>.  
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